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This appendix provides supplemental information
to section four, the Legal Ownership Evaluation.
First, a description of the negotiation process for
acquiring a railroad is provided. Then, terms and
their definitions are listed, followed by sources for
additional information on this topic. Next, maps
are provided showing the spatial distribution
of the property descriptions presented in
the Legal Ownership Evaluation. Finally, the
1990 abandonment application submitted by
Norfolk Southern to the Interstate Commerce
Commission to abandon a portion of their rail
line in Transylvania County is included.

How to Acquire a Rail Corridor
While negotiating with the rail, designate one
individual as the point of contact for your
organization throughout the process. Typically a
lead negotiator has experience in structuring and
closing deals. If a staff attorney or park director
does not have experience handling real estate
negotiations, private, professional negotiators
contract out land acquisition services. The
following is summarized from the document
“Acquiring Rail Corridors:A How to Manual”

}goem{ix a

Pre-Abandonment Acquisition

If one is attempting to acquire a line that has not
yet been abandoned, first contact the railroad’s
legal department or the asset management
department. The following steps should be
followed for early contact with the rail:

* Notify the railroad of your agency’s interest
in the corridor;

e Demonstrate your agency’s credibility and
commitment to making a deal;

» Distinguish your agency from other buyers;

e Learn more about the railroad and its
representatives;

e Determine who has authority to negotiate on
the railroad’s behalf; and

*  Establish an acquisition process and timeline.

Each railroad reviews its transportation network
on a regular basis to determine whether a line
is profitable and, therefore, worth keeping. Even
on profitable lines, railroads must weigh the
profits generated from such lines against the
value of the assets that can be recouped through
liquidation. In most cases, the ultimate decision
about whether to abandon a line rests with the
Asset Management Department. Once a line has
been identified for abandonment, the railroad’s




Legal Department files the formal abandonment
application with the Surface Transportation Board
(STB). Once abandonment has been approved by
the STB, railbanking is no longer an option.

Preliminary Agreements

No one wants to devote time and energy to
acquiring a rail corridor, only to see the corridor
sold to a competing interest. Unfortunately,
failure to act quickly to acquire a corridor may
result in it being dismantled or sold. To prevent
this from happening, one needs to negotiate an
initial agreement with the railroad to ensure the
corridor’s availability for trail use, as well as gain
additional time to complete corridor research.
Negotiating a preliminary agreement with a
railroad is the best way to accomplish this. There
are three elements to a preliminary agreement:

*  Gaining site access;
* Setting a purchase price;and

*  Establishing an and

timeline.

acquisition process

If a preliminary agreement is developed with the
railroad which guarantees the corridor’s availability
until due diligence requirements are completed
(under terms you may negotiate), risks associated
with corridor acquisition will be minimized.

Corridor Research and Assessment

As described in the Legal Ownership Evaluation,
most railroads acquired their corridors in one
of three ways: through easements, through
an outright purchase, or through land grants
from local, state and/or federal governments.
Oftentimes, a corridor was created by using all
three methods. The way in which property is held
has implications for its value.
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The Legal Ownership Evaluation showed that
some sections of the Ecusta corridor may be held
in easement. Pay only for property for which
the railroad has good title. While railbanking
preserves easements, the railroad would not be
able to realize any return on easement property
in the absence of railbanking. This is because
the railroad’s control over the property would
be extinguished upon abandonment. A railroad
may ask for payment for railbanked property
that it holds only as easements; however this is
unwarranted. Point out that, absent railbanking,
the railroad would be unable to sell any of the
parcels it holds as easements.

In addition to understanding who owns the
property and how it is held, it is important
to understand the physical and structural
characteristics of the land. If the rail line is
inactive or used only infrequently, encroachments,
trespassing, and illegal uses of the corridor may
be an issue. Inventory existing improvements,
and determine their condition (for liability
purposes) and value. Bridges, tunnels, culverts,
rails and ballast, ties, and any buildings owned by
the railroad may be useful for trail development
and use. However, the rail may also see value in
these items in terms of salvage opportunity. By
investigating the corridor prior to acquisition,
issues and points of negotiation will be realized.
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NC General Statute 136:

Transportation

Article 2D: Railroad Revitalization

§ 136-44.35. Railroad revitalization and
corridor preservation a public purpose.

The General Assembly hereby finds that programs
for railroad revitalization which assure the
maintenance of safe, adequate, and efficient rail
transportation services and that programs for
railway corridor preservation which assure the
availability of such corridors in the future are vital
to the continued growth and prosperity of the
State and serve the public purpose. (1979, c. 658,
s. 1; 1989, c.600,s. 1.)

§ 136-44.36. Department of Transportation
designated as agency to administer federal
and State railroad revitalization programs.

a. The General Assembly hereby designates
the Department of Transportation as the
agency of the State of North Carolina
responsible for administering all State and
federal railroad revitalization programs. The
Department of Transportation is authorized
to develop, and the Board of Transportation
is authorized to adopt, a State railroad plan,
and the Department of Transportation is
authorized to do all things necessary under
applicable State and federal legislation to
properly administer State and federal railroad
revitalization programs within the State.
Such authority shall include, but shall not be
limited to, the power to receive federal funds
and distribute and expend federal and State
funds for rail programs designed to cover
the costs of acquiring, by purchase, lease or
other manner as the department considers
appropriate, a railroad line or other rail
property to maintain existing or to provide



future rail service; the costs of rehabilitating
and improving rail property on railroad lines to
the extent necessary to permit safe, adequate
and efficient rail service on such lines; and
the costs of constructing rail or rail related
facilities for the purpose of improving the
quality, efficiency and safety of rail service.The
Department shall also have the authority to
preserve railroad corridors for future railroad
use and interim compatible uses and may lease
such corridors for interim compatible uses.
Such authority shall also include the power
to receive and administer federal financial
assistance without State financial participation
to railroad companies to cover the costs of
local rail service continuation payments, of rail
line rehabilitation, and of rail line construction
as listed above. This Article shall not be
construed to grant to the department the
power or authority to operate directly any
rail line or rail facilities.

Notwithstanding subsection (a) of this
section, the acceptance of federal funds by
the Department of Transportation for rail
programs shall be subject to the following:

I. Report.—Forany project under subsection
() of this section, the Department of
Transportation shall report the project
details, including the amounts of federal
funds and any State matching funds, as
well as the expected annual maintenance
and operational costs to the State of
the project for the next 25 years, to the
Joint Legislative Transportation Oversight
Committee if the General Assembly is not
in session, or to the House Appropriations
Subcommittee on Transportation and the
Senate Committee on Appropriations

on Department of Transportation if the
General Assembly is in session.

Consultation. — If either the amount of
State matching funds required by the
federal grant or the amount of future
annual maintenance and operational costs
of the project are reasonably expected to
exceed three million dollars ($3,000,000),
then the Department shall not accept
the federal funds prior to consultation
with the Joint Legislative Transportation
Oversight Committee if the General
Assembly is not in session, or with the
House Appropriations Subcommittee on
Transportation and the Senate Committee
on Appropriations on Department of
Transportation if the General Assembly is
in session. Failure of the Joint Legislative
Transportation Oversight Committee, the
House Appropriations Subcommittee on
Transportation, or the Senate Committee
on Appropriations on Department of
Transportation to hold a meeting with
the Department of Transportation within
60 days of a written request for a meeting
from the Department of Transportation
shall be deemed a waiver of consultation
by the committee.

Approval. — If either the amount of State
matching funds required by the federal
grant or the amount of future annual
maintenance and operational costs of
the project are reasonably expected to
exceed five million dollars ($5,000,000),
then the Department’s acceptance of
funds shall be subject to approval of
the project by an act of the General
Assembly. If 30 days have passed since

consultation or the expiration of the
consultation period under subdivision (2)
of this subsection, then the inaction of the
General Assembly, including the lack of an
extra session to address the project, shall
be deemed an approval of the project,and
the Department may accept the funds
without an act of the General Assembly.

For purposes of this subsection, the terms “State
matching funds” and *“annual maintenance and
operational costs to the State” shall not include
funds that may pass through the Department of
Transportation but that originally came from a
non-State source. (1979, c. 658, s. 2; 1987 (Reg.
Sess., 1988),c. 1071,s.1;1989,c.600,s.2;201 |-145,
5.28.15.)

§ 136-44.36A. Railway corridor preservation.

The North Carolina Department of Transportation
is authorized, pursuant to 16 US.C.A. § 1247(d),
to preserve rail transportation corridors and
permit compatible interim uses of such corridors.
(1987 (Reg. Sess., 1988),c. 1071,s.2.)

§ 136-44.36B. Power of Department to
preserve and acquire railroad corridors.

In exercising its power to preserve railroad
corridors, the Department of Transportation may
acquire property for new railroad corridors and
may acquire property that is or has been part of a
railroad corridor by purchase, gift, condemnation,
or other method, provided that the Department
may not condemn part of an existing,active railroad
line. The procedures in Article 9 of this Chapter
apply when the Department condemns property
to preserve or acquire a railroad corridor. (1989,
c.600,s.3;1991,c.673,s. 1.)
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§ 136-44.36C.
authorized.

The Department of Transportation may purchase
active or inactive railroad lines, corridors,
rights-of-way, locomotives, rolling stock, and
other rail property, both real and personal, by
installment contracts which create in the property
purchased a security interest to secure payment
of the purchase money. No deficiency judgment
may be rendered against the Department of
Transportation in any action for breach of a
contractual obligation authorized by this section,
and the taxing power of the State is not and may
not be pledged directly or indirectly to secure any
money due the seller. (1991, c. 673,s.2))

Installment contracts

§ 136-44.36D.
requirements.
Portions of rail corridors held by the North
Carolina Department of Transportation in fee
simple absolute may be leased by the Department
for interim public recreation use provided the
following conditions are met:

Recreational leasing

I. Before requesting trail use, a sponsoring
unit of local government has held a public
hearing in accordance with G.S. 143-318.12
and notified the owners of all parcels of land
abutting the corridor as shown on the county
tax listing of the hearing date, place, and time
by first-class mail at the last addresses listed
for such owners on the county tax abstracts.
A transcript of all public comments presented
at the hearing has been sent to the North
Carolina Department of Transportation at the
time of requesting use of the corridor.

2. A unit of local government has requested use
of the rail corridor or a portion thereof for
interim public recreational trail use,and agrees
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in writing to assume all development costs
as well as management, security, and liability
responsibilities as defined by the North
Carolina Department of Environment and
Natural Resources and the North Carolina
Department of Transportation.

3. Adjacent property owners are offered broad
voting representation by membership in the
organization, if any, that is delegated most
immediate responsibility for development and
management of the rail-trail by the sponsoring
local government.

4. The North Carolina Department of
Transportation has determined that there
will not likely be a need to resume active
rail service in the leased portion of the rail
corridor for at least |10 years.

5. Any lease or other agreement allowing trail
use includes terms for resumption of active rail
use which will assure unbroken continuation
of the corridor’s perpetual use for railroad
purposes and interim compatible uses.

6. Use of the rail corridor or portions thereof
as a recreational trail does not interfere with
the ultimate transportation purposes of the
corridor as determined by the North Carolina
Department of Transportation. (1991, c. 751,
s. 1;1997-443,s. 1 A.119(a).)

§ 136-44.37. Department
nonfederal matching share.

The Department of Transportation upon approval
by the Board of Transportation and the Director
of the Budget may provide for the matching share
of federal rail revitalization assistance programs
through private resources, county funds or State
appropriations as may be provided by the General

to provide
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Assembly. (1979, c. 658, s. 3; 1983, c. 717, s. 48;
1985 (Reg. Sess., 1986), c. 955, ss. 47, 48; 2006-203,
s.76.)

§ 136-44.38. Department to provide State
and federal financial assistance to cities and
counties for rail revitalization.

a. The Department of Transportation is
authorized to distribute to cities and counties
State financial assistance for local rail
revitalization programs provided that every
rail revitalization project for which State
financial assistance would be utilized must be
approved by the Board of Transportation and
by the Director of the Budget.

b. Repealed by Session Laws 1989, c. 600, s. 4.
(1979,c.658,s.3;1983,c.717,5.48; 1985 (Reg.
Sess., 1986), c. 955, ss. 49, 50; 1989, c. 600, s. 4;
2006-203,s.77.)

§ 136-44.39. Department to provide State
and federal financial assistance to short-line
railroads.

The Department of Transportation is authorized
to provide assistance to short-line railroads to
continue and enhance rail service in the State so as
to assist in economic development and access to
ports and military installations. Assistance under
this section may involve both the Rail Industrial
Access Program and the Short Line Infrastructure
Access Program, as well as other innovative
programs. Grants under this section shall not
exceed fifty percent (50%) of the nonfederal share
and must be matched by equal or greater funding
from the applicant. (2011-145,s.28.13.)

§§ 136-44.40 through 136-44.49. Reserved for
future codification purposes.



Terms, Definitions and Articles

Terms and Definitions

ClearingTitle (Curing Defects toTitle): Defects in title
include such things as mortgages, reversions, liens
for payment of work done on the property, or
easements across a property that would otherwise
be held in fee simple. Curing means removing
these defects (e.g. buying out or condemning the
easement or reversion).

Deed: A legal document that transfers a property.

Easement: Grants the right to use a specific
portion of land for a specific purpose or purposes.
Easements may be limited to a specific period of
time, granted in perpetuity, or the termination
predicated upon the occurrence of a specific
event. An easement agreement survives transfer
of landownership and is generally binding upon
future owners until it expires on its own terms.

Easement,  Conservation:  Places  permanent
restrictions on property in order to protect
natural resources.

Easement, Construction: An additional temporary
area or corridor needed to construct a trail or
facility.

Fee simple: When a piece of property is owned
‘fee simple’, the owner has exclusive control of
the property rights.

Fee Simple Absolute: An interest in land in which the
owner is entitled to the entire property without
limitation or restriction, and with unconditional
power of disposition.

Fee Simple Determinate: Similar to Fee Simple
Absolute, but states condition(s) under which the
property will revert to the original owner/grantor.

Some deeds in this form, purporting to cause
reversion if the property is no longer used for
rail purposes or similar conditional language are
turned into fee simple absolute by virtue of the
application of the Marketable Titles Act and the
possibility of reversion voided.

Lease: The temporary grant of an interest in land
upon payment of a determined fee. The fee does
not have to be monetary, but some consideration
must be given for the right to use the land, or the
lease will not be legally binding.

Legal Public Access: The right of passage, established
by law, over another’s property. Can be created
by an easement dedicated or reserved for public
access. Legal public access exists on public land,
public waters, public rights of way, and public
easements.

Less-Than-Fee-Simple: Land acquisition technique
that obtains only certain land use rights from
the landowners, such as conservation easements,
management agreements, or leases.

License: Allows the licensed party to enter the land
of the licensor without being deemed a trespasser.

Marketable Titles Act: An act providing for the
extinguishment of title interests in real property
that are not asserted within 30 years.

Notice of Interim Use (NITU): A document issued
by the STB in Notice of Exemption for rail line
abandonments (lines out of service for two or
more years).

Ownership-In-Fee (Fee Purchase, Fee Simple): A
complete transfer of land ownership from one
landowner to another party, usually by purchase.

Public Use Condition (PUC): A condition attached
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to an STB-approved rail line abandonment
authorization prohibiting the railroad from
disposing of rail assets for a period of up to 180
days after such authorization unless the properties
have first been offered, on reasonable terms, for
sale for public purposes.

Quiet Title: An action brought in state court to
establish legal rights to property.

Quitclaim Deed: Document that transfers ownership
of real estate but contains no guarantees that the
seller has a valid right to do so or that others do
not have rights to the land.

Rail Corridor: The path of a railroad right-of-way,
including the tracks and a specified tract of land
on either side of the tracks (generally one hundred
feet wide).

Rail Trail (Rail-to-Trail): A multi-purpose public path
(paved or natural) created along an inactive rail
corridor.

Railbank(ing): Retaining a rail corridor for future
railroad uses after service has been discontinued.
The National Trails System Act, Sec. 8d, provides
for interim public use of the corridor, allowing the
establishment of recreational trails.

Right of First Refusal: A property interest in which
the holder of the right has first option to purchase
the property at the price of a bona fide offer
made to the property owner by a third party. If
not exercised within a set time period after the
offer is made, it expires, and the owner is free to
sell to the offeror.

Right-of-Way: A strip of land held in fee simple title
- or an easement over another’s land - for use as a
public utility for a public purpose. Usually includes
a designated amount of land on either side of a
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trail that serves as a buffer for adjacent land uses.

Right of Way: The right of one trail user or vehicle
to proceed in a lawful manner in preference to
another trail user or vehicle.

Section 8(d): Common reference to U.S.C. 1247(d),
the section of the National Trails System Act which
provides for interim trail use when a surplus
railroad line is placed in the federal railbank.

Title: Rights of ownership of property; paper that
indicates ownership.

Title Search: A legal review of deeds of record in
the chain of title to a piece of property analyzing
all encumbrances or prior sales of the property to
make sure that a piece of real estate can be sold
without anyone else claiming rights to it.

Additional Information

Acquiring Rail Corridors, published by the Rails-to-
Trails Conservancy includes discussion about how
to research the property: http://www.railstotrails.
org/resources/documents/resource_docs/
acquiringrailcorridors.pdf

Successful Rail-Trails: An Acquisition and Organizing
Manual: http://atfiles.org/files/pdf/rtcmanual.pdf

A Resolution to Facilitate the Protection of Rail
Corridors preserved by the Department of
Transportation and other public bodies in North
Carolina, January 1998: http://www.bytrain.org/
corridor/protectrailcorridorsresol.html

The North Carolina Rails-Trails  Project Guide

(1995): http://www.ncrailtrails.org/pdfs/
ProjDevGuide2_2010.pdf

The NCDOT Rail Corridor Preservation Policy
(1998): http://www.bytrain.org/corridor/pdf/
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cormanual.pdf

North Carolina General Statutes § 136-44.36A
Railway corridor preservation: http://law.onecle.
com/north-carolina/ | 36-roads-and-highways/ | 36-
44.36a.html

North Carolina General Statutes § 136-44.36D
Recreational leasing requirements: http:/law.
onecle.com/north-carolina/l36-roads-and-
highways/ | 36-44.36d.html

Guide to the North Carolina Rail-Trails Records,
1987-2011:  http://www.lib.ncsu.edu/findingaids/
mc00265#CollectionDescription

A History of Railroading in Western North
Carolina by Cary Franklin Pope
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Property Ownersﬁfp in Henderson County
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Abandonment Application e . e g .
JO‘P : Gt ey diks .Of\!‘u;.‘.‘f’

A

HEFORE THE
INTERSTATE COMMERCE COMMISSION

DOCKET NO. AB-290 (SUB-NO. 108X)

SOUTIIERN RAILWAY COMPANY - ABANDONMENT -
DETWEEN PISGAH FOREST AND DREVARD,
IN TRANSYLVANIA COUNTY, NORTII CAROLINA

PETITION FOR EXEMPTION

F. Dlatr Wimbush

; Ceneral Atlorney

/ Norfolk Southern Corporation
Three Commercial Moce
Norfolk, Virginia  23510.2191
(H01) 629.2656

Counsel for
Svuthern Rollway Company

Dated:  August 9, 1990
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DEFORE THE
INTERSTATE COMMERCE COMMISSION

DOCKET NO. AB-290 (SUB-NO. 108X)

SOUTHERN RAILWAY COMPANY — ABANDONMENT -
BETWEEN PISGAH FOREST AND BREVARD,
IN TRANSYLVANIA COUNTY, NORTH CAROLINA

PETITION FOR EXEMPTION

COMES NOW Southern Raliway Company (Southern)t and herelry files this
petition sceking an exemption uader 49 US.C. § 10505 from the prior approval
requirements of 49 US.C. § 10903, g1 scq- to obandon a 20-mile line benween
Milepost TR-19.8, Pisgah Forest. and Milepost TR-21.8. Brevard, lying in Transyhania
County, Nosth Carolina. In support of its petition, Southern submits the following
focts ond argument,

I. FACTUAL STATEMENT
l. DRescription aod Operntion of the Ling

The line fram Pisgaty Forest to Brevard s the 20-mile end segment of n

31.8-mile branch Hine between tlendersanville and Brevard, North Carolina. See map

attached as Exhibh 1

lgouthorn Rallway Coppany is a wholly owpod oubgidiary of
yorfolk Bouthern Corporatlion (NS), which alao owno HNeorfolk and
wootora Rallway Company.
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The line (s In nced of substantisl rehohifiuation, and the occaslonal ralfic
generated by o lumber company nnd concrete plant located on {t cannat justify
routlne malnienance work, let plone rchabllimtion. New des and ballast wese last
installed in 1979, The rail on this segment was relled In 1915 and is very lightwelght
(70# Julmicd rall). There alsa arc nine grade crossings snd four trestles requiring
mainietance on thc wo-mile segment.  Southern estimates the cost of major program
work (s §59,000 per mile of line. That figure jumps 1o S147.000 per mile f the rail
must e replaced. Centinued use of the line withow mnjor malnierance being
performed is o polential safety hazord, yel the mevenues on the present volume af
trafflc do not Justify the cast of that wark.

2 Tmffic Hisiory

Truoffic an the line has been sporadic aver the past 1en years, mnging from a
low of 1 carload In 1982 10 a high of 26 corloads In 1987, Carleads shipped on the
line totalled 8, 2, ), 5, 3, 9, 22, 26, 5, §, (or the years 1980 through 1989, respectively,
and only 1 carload thiough Junc 1990, The Mh-year avernge Is only 9 corloads per
year, and there Is no sign of mprovement in the traffic base.

Aliernme truck transportation fs avallable to handle 1his minimal volome of
iraffic, which for the year 198% would have amounted to ahout 2 wuck tdps per
manth, To the cxtent nny af the commoditles ore rail dependent, the team tmck ot
Pisgah Forest Is anly two miles from the endpolat of the abandenment and will be

avalloble for any transtonding that may be needed.




3. Covironmenint Datg

Attached ns Exhibit 2 is an emironmenial report prepared in aceardance

with e Commission’s regulatians,

1. ARGUMENT
I. Use of the Peition for Exemplien

Southern has chosen L this case 1o file a petitlon far exemption from the
abandenment regulations raither than o long-form, or cven a summasy, abandonment
applicatlan because preparation of o Jong-form or summary abandonment applicslion
{ar the number of casfoads maving over this line during 1988, 1989 and the current
six manths of 1990 weuld be 0 major burden upan Southern, ond the resulis of such
effans would not ajd the Commission In detenmining whether the present or future
public convenlence ond necessity require ar permit the praposed abandonment.

Use of the summary abandenment application would permil Southern 1o
avold the burden of preparing the information for the two prior calendar years unless
on lavestigation were ordered. In that case, Soutiern wauld be required 1o file the
remainder of the informotion called for {n o standard long-form application within 60
days or lis opplication would be dismissed. Southem secks 1o avold this possible
conscqucnce because the required {nfarmation Is not refevant.  The tesult of not
providing the Informativa wihthin the 60-dny perlod is scvere:  the applicotion may not

be refilcd for one year. Presumably, o petitfon for exemption could be filed prior to
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4
the expiration of that one-year period.  However, rather than fnce such a prospect,
Southern has chivsen to proceed with an excmption in the first instance,

‘The principal concemms voiced by shippers and public agencies to a il
carrier’s use af petitlons for exemption in shandeament cases appear to be the lack of
notice and the tack of regulatory guidehines fue the Tifng of objections 10 the petition
1t is Notfolk Southern's practice to natify all shippers atd officials in communities on
lines pruposed for chandonment through cxemption well in advance of the proposed
filing. 1In this case, NS wrote letters dated March 31, 1988, to both Brevard Lumber
Company znd MeCrary Sand and Concrete Company advising them that the line 1o
Brevard had been part of NSs 2.700-mile write-down program and was targeled foz
abandenment. NS sales also odvised Brevard Lumber Company of the planned
abandonment during o sales call 1o the owner of the company. Finally, Norfaik
Southem persounel also advised McCrary Sand and Conerete Company persenncl, the
excautive directar of the Brevard-Transyhania Evuiomle Development Commission,
the Mayor of Brevard, a rember of the Trangylvania County Commission, and same
local planning staff, of the proposed abandonment in o meeting in Drevand on
November 22, 1959, The shippers did not volce any oppasition 10 the abandoament,
The municipal officialy and ¢conomic development agences have expressed an interest
in presenving the mit corridor, passibly by purchasing it upen abandonment. Those
agencies ha = been in conlact with Southern afficials and Southern has indicaled it
willingness 1o cuapernis with their efforts. The siate agencies cancerncd with mil
transportation ofe also notified of the proposal  Ia addiian, copies of the petition

are served an all active customers and on the concerned stale officials with o covering
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fetter which advises that any comments or protests should be direcied to the
Commission within 30 doys of the filing of the petition.
2 The Stnutory Standucds

Sectlon 10508 of Title 49, as amended by Section 213 of the Swapgers Rail
Act of 1980 (PublL. 96-18, 94 Suat. 1895), direcis the Commisslon 10 cxempt a
iransaction when the Commission determines that the teansactlon satisfies certain
sintutory ariteria. Thoze criterin are that regulation is notl necessary to carry oul lie
natlonal transpartation polley (49 US.C. § 10505(a)(1)) and that the transaction is
elther of limited scope or Is not needed 10 protect shippers from sbuse of market
pawer (LLS.C. § 10505(a)(2)).

Southern submits that the proposed abandonmen falls within the stawiory
standnrds under which the Commission shall exempt o wansactlan from its jurisdiction
wounnt to 49 US.C. § 10505. Continued regulation af the lovolved 1rackage Is not
necessary 1o carry out the rall wonsportation policy of 49 USC. § 1010l Granling
of the exemption wauld foster sound cconomic conditions in transportation by
permitiing Southem (o eliminate unnecessary expenditores any divert uscable assels
from o tine thay produces limitcd revenue as soan s possible.

The exemption also would minimize regulatory contral and foster expeditious
regulatory declsiuns Ty climinating an abondanment pracecding thm Is not atlierwise
required, wauld reduce regulatory barelers to exlt from the indusiry, and would
enconruge clficlent management of the roliroods.  Sge F.D. No. 30401, Chlcapoe and
County, llinaks (unprinted declslon served Qctober 2, 1984).
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It cunceivahly could be argued thar granting the exemption petition would
not foster competition within the rail industry and with ather modes. Heaever, a3
only o active shippers of limited volume are affected, oo transporation options are
cuttalfed. The aational rai) transportation policy cannot be interpreied as ensuring
{nlermodal competitior in all instances, Rather, it is o ensure competilion "o meet
the needs of the public and the national defense® Seze 49 USC £0101a(4).
Moreoves, the needs of Southerm's antomers cliewhese on its system can oaly bs mei
il Southern sirives for long-term viability through the elimination of unprafitable
aperaliens.

The proposed ahandonment is of limited scope ir thar galy o acthe
shippers usc the line and that only un mverage af 9 crloads of waffie per vear {(ang
about 6 per year in the past 2 years} are generated.  Even if the Commission were 10
find that the proposed abtandoament were not of limited soape, there wonld be oo
ubuse of market power since nlternate transpostation is available to the affected area

WHEREFORE, Southern Railway Company requests that the Commisdon
exempt from the provisions of 49 US.C. 10903, gt seq. its propased abandonmem of
20 mites of railraad lying between Pisgah Forest and Orevard in North Caralins.

Respeatfully suhmited,
SOUTHERN RAILWAY COMPANY

./(fdé,.:ﬁ«:qﬁ

Vice President - Corporate
Development and Rea! Estate




Of caunse):

F. Diair Wimbush

General Atiorney

Narfolk Southern Corporation
Three Commercinl Place
Norfalk, Virginia 23510219

Dated:  August 9, 1990
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YERIFICATION

COMHONWEALTI OF VIRGIMNIA }
CITY OF NORFOLK ; .

R. E. L. doDutto, haing duly oworn, doposas nnd oayo that
ho g Vice Pronldnnt—cgrpornto pavelopnont and Ren) Eototo of
gouthorn Rallway Company; that ho o authoerized to slgn, verify,
and fllo with tho {ntoratato Comoerco comnigolon the forogolng
petition for gxomption; that ho hao corofully raninod all of the
statomonts contained in aald potition for Exapptien; that he has
knowladga of tho pattero pot forth therain; and that tho campd oTO
truo and corroct Lo the bopt of hio knowladga, intoroation, ond

bollef.

1 5 & Bpallots

R, E. L. dabDutts

pubncribad and oWorg to baforoe RO
thip £-ci doy of @1_»5#5!:. 19%0

LA
llotary Public

My comnmipnion oxplroo:

Docambar 22, 1991

(GEAL) 1 0t

HOIARY PURLIC
COMMODNWEALT OF YHGHAA

A-18
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SERVICE DATE
& 03 10 B9

INTERITATE COHNEIACE cOMMISOION
DECISIcr
Docket Ho. AR-290 [Sub~Ho. 108X)

SOUTHERN RAILNAY COMPANY--ADANDONMINT EXEHFTION=-
I TRANBYLVANIA CounTy, dic

Decided) Docamber 1, 19%0

Southern Hailway Conpany (Southarn)' sooks nn axgoption
under 49 U.Z.C. 10508 fcoo the priar appreval roqulracenta of &9
0.5,C. 14903-108904 to abandon lta ¥-nile lino of rallroad batwvuan
Piogah Forast (cilepost TH-19.8) and Bravard (oilepeat TN-21.0),
in Tramaylvania County, HE. Tho Railvay Labar Exscutivos®
Asgsociaticn gneka 1ugunltlen of labor protectivo conditiong. Wo
will grant the patitien dubject to wtandard labor protective
canditiona and an enviromnental conditlan,

The ling proposed for abandonment io tho eond vegbant cf o
21.0-nllo branch lino botwean Hondarsanville and Brevard, uc,
Tha Invalved line currently cofves two ohlippors, Oravayd Lueborp
Company (Bravard “unmhar) andg HeCrary GSano and Concrote Canpany
{HKcCrary). Bourhern indicatas thag it hap ~~tifled Pravard
Lucbar and Mztrary of the Propogsed abandofiment and that thoy have
ot voleod any opparsition.

Traffie on the lino ham besn aparadic over tho past 1o
years, averaging only % carloada a year, During cha firot 6
EODThs of 1390, only one carload uvas nhlEpud on tho lina,
Altermate truck transportation is availeble to handle tho nininal
azount of traffic i{nvolved. To the extent any of the shippera’
som=odition are rail dependant, tho taan track at Piogah ¥Yorest
will bo avajllablae ror tranaleading.

Douthern slneria thar the line to in ncod of cubntantial
rohabilitatinn, but that the occaalonal traffic gonorated by the
lusber campany and concrets plant locatsd on it cannot juotity
4ven routline saintorance. feutharn entinaten the copt aof major
prearan work at 354,000 per nilo of Lline. Xf rall in replagod,
the figuro becones $147,000 a alloe, Gouthern clains that
continued usc of the lins without aajor naintanance io o
potantial oataty harard.}

Southarn cortifivs that it has nervod a capy of ito potition
en each of the shippero, the Milltary Trafeie Hahagomant Cormand,
the U.4. Departmont of Transportatlion, the Attorney Cerioral of
tha United Otatec, tho Federal Trace Conalgoion, the Covermor of
Horth Carolina, the Horth cacolina Utilltienm Comniaoion, tha

' Bouthern ir a wholly-ownsd subsidiary of rorfolk Southern
Corporation.

! carloada chippad on the ilne totalled 8, 2, 1, %, 3, 9,
21, 36, 5. and B, reopoctively, for the yoars 1%00 through 1589,

' Mow tieo and ballant wors lant inctailed in 1979. fThe
rail vas rolled in 1912 ang ip vary lightweight {70y Jointed).
Therae ara nino grade ¢rogsings and four troaclos requiring
raintararce,




Docket Jo. AD~1%0 (Opb-He. lONDX)

Rorth Carolina Departmont of Tranaportation, tho liorth Carolina
srata clearlng Heuso, and the Broavard Tranoylvania Econoaic
povalopuent Comnimsicn (EDCH.

undar 49 U.8.C. 10903-10904, a rail lina ooy not o¢

abandoned without prlor Comaisslun approvel. Howavar, undor 49
¥.8.C. 10909, ve cust oxoRpt & transactlon or gervica froo
regulation when wo find that: (1} continued regulatlon lo not
necensary to carry out the rail tranaporcation policy of 43
U.5.C. 101018f and (2) oithar (a} the transactlon or garvics ig
at llaited ccopa, or (b} rogulation ic not nacoadary to protect
shippers froa the abuse of parkat power.

petailed serutiny under 49 U.5.C, 10%03-10804 in not
necesgaty to carcy out tha rall tronsportation poliey. BY
minlmizing tha adninkptrative oxpenss af abandoning this ina, an
axepptlon will expedito requlatory decinlons and reduce
regulatory barrlera to exit {49 U.4.C. 10141n{2) and {7)}. BY
enadling Scuthern to avold tho operating and saintenance ¢ooto on
this lov veluso line. oxeoptlan algo will foator aound ocencals
conditionn and encourage efficlent nanagapant (49 V.5.C.
10101543}, [%). and [10}). othor aspects of theo pail
transportation pollcy are not affected advorsely. Fou cxaeple,
cozpetition and the contirniation of a asund tranpportation aysten
are not affectnd alnce the shippers have accass to altornative
transportation and have 7ot opposed the abandonnont.

Tha “ran=:..1on in llnited in ocope slnecs tha propoood
atandonsont invelvos only 2 niles of rall line Ln a single
county, providing service to onily twc shippers with light
ceaffic. Horeover, requlation fo not noccopary to protept
ahippero from tho abuoe of earket paver as tho shippsra on the
1ine appear to hive adsquata transportation citermativaen and ware
served with coplon of the petition and have not abjected.
Howover, to angure that tha ahippers are lnforwued af the otatuo
of the line, we will roquire Duuthern o garva a copy of this
deciglon on then and to cartify to up that it has dons o within
% days of the vervico date of thic decislon.

under 49 U,.8.C, 10505(1). wa nay not ugo our axespblan
authority to rolieva a carrler of a atatutory obligation te
protoct tho Intersctsa of lta saployses. Thersfcore, aps a
condition to granting thlp exesption, va vill lopose tha enplayoco
protactiva conditions in Oregon Short Line A. Co,==Abandonoent--
Goghen, 350 I.C.C. 91 {1979).,

gSoutharn haw eubaitted an shvirensantal roport with ‘Lo
potition and has notlfied tho appropriate Hicth Carolina agancy
of the opportunity to subslt inforpstlon cancarning the enargy
and snvirepmcntal lmpact of the proposed actiocn. Hps 4% CFR
1105.11. The Cezxnloslon‘o fectich af Energy and Dnvirunnent
[GEE) han exacinad potitioner‘o envirsnnontal report, verlfied
th: data it containa, and analyzed the prubable affect of ths
proposed abandonmant on the quality of ths human anvirannant.

The U.5. Ploh and wilalire Bervice has informed GEE that,
chould resova) of hridge ptructures bscoss nocaasary, thlo work
should bo done uaing handeoperated eguipmont, botwsen July and
plé-Septazhar of any yeir, to minimite potontial iopacts Lo
fighery repourcoes. GOCLE vecoutendsa that an appropriato gondition
te ipposcd, and we agree. Baged upon BEL'n rocoznondationg, we
conelude that the propooed abandennent, an cenditlionsd, will not
uiqni!tcnnnlx affe=t alther the quality .f tha humsan environsent
or congervaticn of eNergy ropources.

GET hap dsterpined that the right-of-vay oay he suitable for
ather public purpeses. The Hayor of Bravard. a nachar aof the
Trergylvanis "sunty Bosrd of Commloslenerp, *nd sogw {ocal

- -
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Docket Mo, AB=200 {(Bub=lo. 108X]

planning axaf? hava Intorued Boutharn that thay ara intereatod in
preserving the involved rall corridar, posaibly by purchaslng lt
upen ahandonmant. Howavat, no party has appsared hore and
reguasted or oubstantlated a pusliiec use cendition, and va will
not iopoma one. Hovertholosn, we will provida a porlod of 10
dayo after Fedatal Beglnfsr publleacion for {ntarented porsonc Lo
roquast a publle use eandition.

1t in ordereds

1. Undor 4% U.8.C. 10503, wo exeupt tron tha priar :Kprnval
regulreconts of 49 v.4.C. 109501-10704 tho ahapdoncant of o
abovo-dogeribed I-nile line aubject tot {1} thae aoployca
protectivs conditions in oreqon shork Line A, Co.=r=Abapdepcanfes
Guohen, 360 I.C.C. 91 (197241 and (1) the conditicn that, ahould
rezoval of brldge structureg baceome necasoary, fJouthorn porfora
tho work using hand-oporated aguipmant, betwedn July and eid-
Septachier of any ysar, to alnlulza potantial ippacto to tlehary
regsurces.

1. Hotice w11l be publlohed in the Indaral Rogiater on
Dacgx=bor 10, 1%90.

3. GSouthern lo directed to parva a Copy ot this declslon on
aach shipper eon tha 1ine and %o cartify te thls Comnleslon that
gorvice han been oada within % daya arter thiao daciolon ia
aarved.

4. Provided no farmal axpresalos of Intont to filo an offar
of finasncla) assiatarca has baan racoived, thin oxonption wiil ba
aeftective on January 9, 1991

4. Pormal esprasaions of intont to file an offer of
flnancia) anaiscance under 49 CFR 1153.27{%) () buat be filed by
Dacashar 20, 1990, potitions to atay ouat pa flied by
Dacenber 16, 1990, snd paticions tor raconslderation pusct bo
flled by January 7, 199%1.

6. If a toroal expresmion of intant to filo an offer of
rinancial acniotance haa bean timaly subnitted, sn offar at
rinanclal asolatance to sllov rsil pervico to continue BUSE DO
racoived by the railroad and the copsission vithin 30 dayo after
publication, cubject to tipce extenalona authorkred under &% CFR
11%2.37¢ci(2) {11} {€) and (D). The afferor mupt cosply with 49
U.G.C. 10903 and 4% CrFR 1152.27(c){(3}.

7, offern of tinsnclal angistence and rolated
corrospandenca to the Comzlpoion suot rofor to thin proceeding.
“he following nocatien nust be typed in bold faco an tho lovar
Laft~hand cornor of the envalapsi mpail Sactioo, A-OFA.%

9. Regueats far 8 public usa conditicn in conforsity with
49 CrR 11%2,38(0} (3} oust Lo filed by becenber 10, 1%899.

py tha Comaisolon, Chalrman nllbin, Vice Chairman Phllilps,
- ceratgnionars Sicpons, Crmett, and Mchonald.

*' , 7 J/WZJJ/’
/

“Bigdey L. Strlcklend, Jr.
{&ZZAL} facretary

N o .

ina
igalaf., & 1.C.C.3d 164 {190%),

-} =
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